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e X ner files

Will your buyer be able to rent the strata lot?

Buyers of condominiums
may wish to know whether
they have aright to rent their
strata lot or whether they
may be subject to arental
bylaw. Buyers who pur-
chase strata lots as an
investment will definitely
need to know this informa
tion before they purchase.

It isimportant to under-
stand that under the Strata
Property Act every Strata
Corporation may restrict or
prohibit rentals by passing a
rental restriction or prohibi-
tion bylaw. Itisalsoimpor-
tant to understand that, if a
Strata Corporation passes a
bylaw that restricts or
prohibits rentals, every strata
lot inthe devel opment will
eventually be subject to the
rental restriction or rental
prohibition bylaw unlessthe
strata lot is protected by a
Rental Disclosure Statement
(RDS).

Effect of RDS

If the RDS has been filed
under the Srata Property
Act, arental restriction or
rental prohibition bylaw does
not apply to a strata lot that
has been included in the RDS
until the earlier of aconvey-
ance by the first purchaser
or the expiry of the RDS. In
other words, unless the RDS
expires earlier than the date
of the first conveyance, the
RDS protects the devel oper

and the first purchaser. At
the time the first purchaser
sellsthe stratalot, even
though the RDS has not
expired, the protection
provided by the RDS termi-
nates.

Example: RDSfiled
January 1, 2002. RDS
expires January 1, 2102.
Purchaser purchases a strata
lot from the developer March
1, 2002. Becausethe RDS
does not expire until 2102 the
developer and the first
purchaser are protected until
2102. However, once the
first purchaser sells the strata
lot the protection no longer
appliesto that stratalot and
subsequent purchasers
would be subject to arental
restriction or rental prohibi-
tion bylaw. Thisisthe case
even though the expiry date
has not been reached. The
RDS isno longer effective
because it expires on the
earlier of the sale by the
first purchaser or the expiry
date.

If the RDS was filed under
the Condominium Act, the
Srata Property Act provides
that a bylaw restricting or
prohibiting rentals does not
apply until the earlier of the
expiry of therental disclo-
sure statement, a conveyance
by the first purchaser or
January 1, 2006 if the strata
lot has been conveyed by the
first purchaser. Essentialy,

this provision protects
developers and first purchas-
ersuntil the expiry of the
RDS and subsequent pur-
chasers until January 1,
2006. After January 1, 2006,
subsequent purchasers are
no longer protected by the
RDS. After January 1, 2006,
the protection of the RDS
ends on the earlier of the sale
by the first purchaser or the
expiry of the RDS.

Example: RDSfiled
November 1, 1996. RDS
expires July 1, 2010. The
developer and first purchaser
are protected from arental
restriction or rental prohibi-
tion bylaw until July 1, 2010.
Subsequent purchasers are
protected until January 1,
2006. On January 1, 2006,
the developer and first
purchaser continue to be
protected by the RDS until
January 1, 2010; however,
subsequent purchasers are
no longer protected.

Expiry of RDS

When determining whether a
buyer will have the protec-
tion of aRDS (either because
the buyer is purchasing from
the devel oper under a Strata
Property Act RDS or because
the buyer is a subsequent
purchaser under a Condo-
minium Act RDS and is
looking for protection until
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Will your buyer be able to rent
the strata lot? — continued

January 1, 2006), itis
necessary to determine
whether the RDS has ex-
pired.

A RDSfiled in 2002 for a
Coal Harbour development
provided:

The owner devel oper
reserves the right to rent out
any or all residential strata
lotswhileit isthe first owner
of any stratalot for an
indefinite period until such
time as it ceases to be the
first owner of any strata lots.

In this case, the devel oper
created an expiry date for the
RDS to be the date the
developer sold the strata lot.
Asaresult, the expiry date
occurred prior to afirst
conveyance. The first
purchasers did not receive
any protection from the
RDS. In other cases, the
RDS may contain a specific
date as the date the RDS
expires.

Obtaining a RDS

The RDS for a devel opment
offered for sale by the
developerisgeneraly in-
cluded as an exhibit to the
Disclosure Statement. Thus,
when a buyer is buying from
adeveloper, the buyer should
receive a copy of the RDS as
part of the Disclosure
Statement package.

Section 59 of the Srata
Property Act requiresaRDS
to be attached to the Infor-
mation Certificate (Form B).
If the Form B does not
contain the RDS, and the
Strata Council or strata
manager isunableto provide
a copy, a copy of the RDS
can be obtained from the

Superintendent of Real
Estate’s office.

Lack of a rental bylaw is
no comfort

Many buyers and their agents
look at the bylaws to deter-
mine whether thereisa
restriction on rentals. If
there are no such bylaws, the
buyer may believe or be
advised that such a property
is appropriate as an invest-
ment property.

What such buyers and
agents are not considering is
that arental restriction bylaw
can be passed by the owners
at anAnnual General Meeting
or Special General Mesting.
Such a bylaw needs to be
approved by a ¥ vote which
isavote of ¥ of the people
present at the meeting in
person or by proxy.

If buyers are interested in
buying such a strata lot for
rental purposes, the agent
should be sure that the buyer
understandsthat their ability
to rent the strata lot could be
affected by arental restric-
tion or prohibition bylaw at
some time in the future.

On occasion, buyers take
comfort from the fact that a
number of the strata lots are
owned by investors and as a
result believe that thereis
littlelikelihood of arental
bylaw being approved.
While investors own the
units, such aview may be
appropriate; however, relying
on who owns other units as
the mechanism to entitle an
owner to rent his or her
stratalot providesfleeting
comfort at best. If a number
of investors sell their strata
lots, the make-up of the
owners could change very

quickly and arental bylaw
could subsequently be
passed.

In al cases where buyers
are not protected by a RDS,
even though thereis no
bylaw which restricts
rentals, the buyer should
understand that there isarisk
that arental restriction
bylaw, which may restrict or
prohibit the buyer’s right to
rent their strata lot, could be
passed in the future.

The Abbas decision
As aresult of the case of
Abbas v. The Owners, Srata
Plan LMS 1921, a RDS that
describes the rental period as
“indefinite” may not bevalid.
In Abbas, the Judge held
that a RDS that used the
term “for an indefinite
period” when referring to the
expiry did not comply with
the Condominium Act.
Although there may be
reasons why the Abbas
decision can be distin-
guished, and therefore may
not apply to subsequent
cases, buyers who wish to
rely on a RDS that uses the
term“indefinite” should seek
legal advice.

Conclusion

The only assurance a buyer

can have that he or she will

be able to continue to rent
the strata lot for the entire
period for which the buyer
ownsthe stratalot isif the
buyer is protected by a RDS.

In other words:

1. The buyer buys the strata
lot from the devel oper,
and

2. Theexpiry of the RDSis
adate far enough in the
futurethat it isirrelevant
to the buyer.

In al other cases, buyers
should be advised that there
isarisk that arental restric-
tion or rental prohibition
bylaw may be passed by the
owners at sometimein the
future.

EDUCATION WEEK 2005

The Fraser Valley Board presents hree jam-packed days
with a high-profile speaker each morning and your choice
of information sessions on two afternoons. Keynote
speakers include think-tank leader Michael Walker,
networking expert Michael Hughes and technology guru
Mike Agerbo. Light refreshments will be served. Lunch is

not included.

January 25, 26 and 27
Sheraton Guildford

FVREB members price $79 + ast
non-member price $89 + ast

For complete event and course information and registra-
tion, visit www.educationweek.ca, call 604-930-7644 or
email registration@fvreb.bc.ca.
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