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Pre-sale assignments - once a quick road to riches —
now mean higher down payments and greater risk

Buying

pre-sales

nly a few years ago

residential pre-sale

assignments were a
licenceto print money. AsB.C.'s
real estate market boomed, thou-
sands of buyers signed condo
pre-sale contracts — not because
they intended to move into the
suites or rent them out — but
becausethey wanted to “flip” the
contractsfor aprofit. Some con-
doswere bought and sold two or
three times before construction
was even complete.
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and the vendor agrees to
it — the assignor remains
exposed. If the assignee does
not compl ete the purchase,
the assignor can be sued for
the damages suffered by the
vendor. In a declining mar-
ket, these damages can be
significant.

Prior to the market decline
these risks were easily
ignored. The market con-
tinued to go up and, if a
purchaser failed to close, a

é

In the commercial realm,
business owners may opt for an assignment if
they change their corporate identity or if they
sublease unused space to another business. If
all goeswell, and the rent keeps getting paid,
things go smoothly. However, given that most
commercial landlordswill experience atenant
disputeand that redl estate law ismore complex
than most peopleredlize, that'sabig “if.”

Residential pre-sales

In 2008, much like the global economy, real
estate values in Metro Vancouver declined
sharply. For thefirst timein along time, resi-
dential real estate investors caught up in the
game were exposed to significant liability.

Those who had managed to flip their pre-
sales contracts before the market decline mis-
takenly felt secure.

Assignments comewith significant risksfor
all of the partiesinvolved, particularly assign-
ors. Unlessthe assignment agreement expresdy
statesthe assignor isfreefrom futureliability —

developer would likely have
been happy to keep the deposit and smply re-
sell the condo to another purchaser at a higher
price.

When the market declined, developerswere
facing are-sale at aloss and began looking to
the assignor to fill the gap. To make matters
worse, in April 2010 the required down pay-
ment for an investment property quadrupled
from 5 per cent to 20 per cent. With that, the
likelihood of assignees being unable to com-
plete their purchasesincreased markedly.

Commercial
assignments

Therisksto alandlord posed by an assignment
are not as obvious as the risks to an assignor
of apre-sale contract. An important risk does
not arise from the assignment directly. Rather,
the assignment’s effect on contractual and
legidlative obligations posesarisk to theland-
lord. For example, acommercial |lease often
requiresnotice asapreconditionto exercisnga

right such astermination or aclaim to acceler-
ated rent. A landlord must understand how an
assignment affectsthis obligation.

Once a contract is assigned, landlords often
cease to deal with the old tenant (assignor) at
all. Should the new tenant (assignee) fail to
meet its obligations, the landlord will provide
notice of default to the new tenant.

In some cases, the landlord may commence
alawsuit against the old and new tenants. If
thelandlord did not continueto provide notice
to the old tenant, the old tenant may success-
fully defend the claim on the basisthat it never
received notice. The benefit of the assignment
—asopposed to replacement of the contracting
parties—will have been inadvertently lost. To
make mattersworse, the new tenant might not
be able to pay ajudgment against it, and the

The required investor
downpayment has qua-
drupled from 5 per cent
to 20 per cent

landlord will be out-of-pocket for damages
unless the money can be recovered from the
original assignor.

Protect yourself
What can one do to protect oneself? The first
step is education.

Do not think of anassignment asaquick way
to make abuck. Whiletheinvestment timeline
may be short, astrategy of entering into apre-
sale and then assigning it should be carefully
thought out. One should consider the potential
downsiderisk and honestly assesswhether that
level of risk is acceptable. Too often prior to
2008, peopleweretying up significant amounts
of money into apre-sale becausethey “couldn’t
lose” It turns out that they could, and did.

If your intention isto enter into a pre-sale
contract and flip it before construction is com-
plete, read the contract terms carefully. Often
the contract will providelimitsonapurchaser’s
right to assign his or her contract.

Common termsinclude:

* prohibiting assignments until the devel oper

meets certain salesthresholds;

* requiring the devel oper’s approval to assign,
which may be refused for any reason;

« charging afeeto assign; and

* requiring the assignment to be in writing in
theform provided by the devel oper.

The fine print
If you have decided to invest in a pre-sale
and assign your contract, read the assignment
carefully. As noted above, the devel oper may
require you to use its standard assignment
form. Thisform is drafted by the developer’s
lawyersand, consequently, iswritten to protect
the developer’s, not the assignor’s, interests.
The assignor should be satisfied that the
assignee has the means and ability to follow
through on his or her obligations. Remember,
the only thing standing between the assignor
and liability isthe assignee.

If the assignment agreement does not absolve
the assignor from possible future liability, the
assignor can insist upon an indemnity from
the assignee. One should be careful to not take
great comfort in an indemnity. If the assignee
does not completethe purchase, you can expect
that the developer will sue both the assignor
and assignee. Anindemnity isonly meaningful
if you can collect onit.

Commercial landlords can improve their
situation by including language in the original
lease and/or assignment providing that notice
to an assigneewill be deemed sufficient notice
to the assignor, thus obviating the need to pro-
vide separate noticeto the assignor. This, how-
ever, may not be enough to overcome statutory
notice requirements such as those provided in
consumer protection legislation such as the
Real Estate Development Marketing Act. A
prudent landlord will provide noticesrequired
by legidlation or the terms of the lease to both
the old tenant (assignor) and the new tenant
(assignee).

Remember that assignments arelegal docu-
ments. Prudent parties will get advice from a
professional before entering into, or approving,
an assignment.e

Wesley McMillan is an associate with the law
firmHarper Grey LLP, Vancouver. He can be
reached at 604-895-2683.
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LOC: 20351 LOGAN AVE, LANGLEY
5acre land and building zoned I1 light industrial.
Current OCP allows for subdivision into 10, 000
sq.ft Strata lots. The City of Langley will entertain
any comprehensive development plans for the
property that includes a retail concept.

Building & Office: 12,000 sq ft. 20 clear.
600 Amps 460 Volts 3 Phase
Enviro: Stage 2 Available

Seller willing to rent back Warehouse plus 1 Acre
of land. The building size, Amenities, flat site and
inclusions makes this a spectacular offering at:

$8,500,000
Harol R.
604-725-6864

Sutton Realty 3010 Boundary Road, Burnaby.V5M 4A1

Elizabeth P.
604-763-5356

Coldwell Banker Realty 5489 Kingsway, Burnaby.V5H 2G1

GROUP

BANKER 3

Expect the best®
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SOUTH OKANAGAN PUB
Liquor Store and Building
for sale Asking $1,450,000

NORTHERN BC PUB
Land and Building opportunity
Offered at $950,000
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frealers PUD
ALK

I

(3] et

——

- Waterfront.Pub & ,

™Detached. Liquor Store |

S LandTbuildings and'business
iince. Rupert;’B€»$2,500,000
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LOWER MAINLAND
Pub & Liquor Store

Opportunities

For Lower Mainland Pub Opportunities call:

JOHN JOHNSON

Tel: 604-319-2504
Fax: 604-463-5287

(>

PRUDENTIAL
STERLING
REALTY LTD.

ST

e Former salmon/trout farm

e Rural setting, not in ALR, on city water

o Sub-dividable to minimum lot size of 4 ac

¢ 3 spring-fed natural lakes

* Many uses: B&B, Residential Care,
Produce Sales, Enclosed Storage,

Home Occupation, etc

)2

' Construction
“Your One Stop Shop”

e subdivision construction

e building envelope

e concrete/asphalt & sealing
e structural repair

e roofing & waterproofing

¢ parking lots & parkades

For more Information please visit - -
www.KafkaRealEstateTeam.com Call No"_’ 604 r@§ 88-7818
TRUDE KAFKA cel: 604-791-1304 or Email roger@roaron.com
email: trudek@smartt.com www.roaron.com
Sutton Group Showplace Realty Ltd. \ >,
.. THE
Sutot attu Realty WARREN

BURQUITLAM STRIP
PLAZA / SITE

¢ 12,000 ft?site with exisiting plaza

e Holding income with 4 tenants

e Burquitlam Plan allows 3.0 FSR Max.
e Proposed for Mixed Use

¢ Next to the Evergreen Line

e Max buildable area — 36,000 ft?

e [nfo package available

For more information call

Savey Mattu
(604) 720-6474
saveymattu@hotmail.com

@ BEHAN

HOME SELLING TEAM

Coast Realty
GRONP
People. Abave all.

Westview Town Houses
Twelve 2 bedroom, ocean view town
homes in 2 buildings plus pay-per-use
laundry in a separate utility building.
Good location on main street in
Powell River with easy access to public
transportation. $699,000

www.WarrenBehan.com
1-877-485-2324

warren@warrenbehan.com

Warren Behan Personal Real Estate Corporation
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